§ 1. Definition and nature of "constitution" and..., 16 Am. Jur. 2d... 


16 Am. Jur. 2d Constitutional Law § 1 


American Jurisprudence, Second Edition August 2021 Update 


Constitutional Law 

Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; Lonnie E. Griffith, Jr., J.D.; Janice 
Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, 
Inc.; Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 


I. Overview of Constitutional Law 


A. Nature and Characteristics of Constitutions 


§ 1. Definition and nature of "constitution" and "constitutional law" 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawirm500, 501 





The word "constitution" means a declaration of fundamental laws or principles for the government of a nation or state.| A 
constitution is the fundamental law by which all people of the state are governed;? it is the basic charter of state governance.” 
A state constitution receives its force from the express will of the people“ and is the embodiment of the will of the people” 
regarding the limits on governmental power.° The legitimacy of any constitution is derived primarily from the consent of those 


agreeing to be bound by it.’ 


Where a constitution asserts a certain right or lays down a certain principle of law or procedure, it speaks for the entire people 


as their supreme law. Whatever the constitution prescribes, the general assembly, and every officer or citizen to whom the 
mandate is addressed, must do, and whatever it prohibits, the general assembly, and every officer and citizen, must refrain from 


doing.’ The government has broad powers, but the means it uses to achieve its ends must be consistent with the letter and spirit 
of the constitution. 1° A strong public desire to improve the public condition is not enough to warrant achieving the desire by a 
shorter cut than the constitutional way. 'l The powers granted under the Constitution are not infinite; the power the Constitution 


grants, it also restrains. | Although a constitution may be either written (as in the case of the United States) or unwritten (as in 
the case of Great Britain), the word "constitution," as applied to the organization of our federal and state governments, always 


implies a written document which is understood to have been enacted by the direct action of the people. !° A constitution is 
a fundamental document, which, in recognizing citizens' rights and establishing government, provides essential checks and 


balances whose complexity is to be neither undervalued nor disregarded. !4 
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Constitutional law, which deals with the interpretation and construction of constitutions and the application of this fundamental 


law to statutes and other public acts because of the American governmental system, occupies an extremely important position 


in the jurisprudence of this country. !> Constitutional provisions gather meaning from the experience of the people, and courts 


should expect that modern society will mold and shape constitutional principles into new and useful forms. 
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